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Ms. Donna R. Searcy, Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 2OSS4

Re: Petitioa tor Recon8JcleratioD (MM DockIt No.92-259; 7 CFJL §1.429)
,. z-.-

Dear Ms. Searcy:

Enclosed with this letter is a Petition for RecoDSideration of the Commission's decision to
redesignate the Columbus martet as "Columbus/Chillicothe." The Petition is filed on behalf
of Outlet Broadcasting, Inc.. (licensee of WCMH-'TV).

The Petition i" being filed with a facsimile sipture. However. pursuant to the terms of 47
C.F.R. §1.52, the undersigned shall retain the original until the Commission's decision in this
matter is final and no longer SUbject to judicial review.

Should you have any questions regarding this matter, please contact the undersigned.

RJS/dsw
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HORAO" TAL..L..E~ PHARDOCKET FILE COf5iORIGJNA(-UJ:
Before the

1"IIDJ!:RA%I eoMIIDHICA'1'XO.8 COIIIUSS:ION
W••hinqton, D.C. 20554

In 'the ••t.t~ of

!JlPlaent:a~ioft ot 'the cable Televiaion
consuaer Protec*1on and coapetlt:lon
Act of 1"2

Broa4cas-e Sip&1 carr1aqe Xasu..

aeexaa1nat:ion of tbe ~f.etiv.
COIIPe1:J.~ion 8t:abdard tor Q8
I\egUlation of cable Television
•••ic service ..~

JteqG-~ bY TV 14. %DC.
to AIIend SlIG1:.1cm .". &1 of the
co-J.••lon'. 1tIl~_ ~ Inc:lwS.
acme, Geort'1-, ill 'the Atla!lta,
GeoreJia, Televisioll Jlarket

'1'0 s Th. eo_i••ion

70437.22619

outl.~ Broadca.t1ng, 1nc. ("oaX"), licens•• o~ WCMH(TV),

Columbus, Ohio, by its cowuael and pursuant to Section 1."29 o~

the Coals.ion'. rule., 47 c.p.a. S 1.42' (19'2), hereby seeks

reconsideration of the CoIDIli••io,,'. recent 4eaision in the .bave­

refer.nced prooee41ng to chanqe the CS••i.qnat.lon of the ColUJlbus,

Ohio ~.lev1.ion aark.~ in Section 7'.51 o~ ~. eo.ai••ion's

rules, 47 C.P.R. S 76.51 (1992) I frOll "colu.tN.· to ·ColUIIbUa­

ehillico~h•• tIt Becaus. ~i. action was takal'l without sUfficient

notice to 1nt.~e.~.d parti.. and vas conaequen~ly based on a

paten~ly inadequate record, OBI urges that it be reconsidered and

rever.eA. %~~. co.-ission had provided statu~orily su~tiQient

no~ice, it would have been inundated with avideno. demonstratinv

t R.po~t and Order CMM Docke~ Hos. '2-359 ~ al.', FCC '3­
144, releaaecl March a~, 1993 (-..port and Order") at para9J:'aphs
.8-~O. Thi. decision was published in 1:11. Ped';.l aeqister on
Apr~l 2, 1993. 58 Fed. Re9. 17,350.
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that the ColUJlbus and Chillicothe television urkets ue 11l4eecl

separate and d~.~inct and do not exhibit the "co-monality· that

tbe aeport aneS order sutes is nece.sary for such chan9".z AS

a consequence, OBI utes the Coad.••ion to reverse this one

.spact: ot ita ..port and Dreier aftd i.sua a Kotiee of Proposed

Rul_aking so Lnterest:e4 part.1....y CODent on any chang- in tbe

d.si9ft&~ion ot the ColumbUs ..rk.~.

The above-referenced procee4inq, 11K DOCke~ No. 92-25111, beqan

vi1:h t:h. i.8Uance o~ • Not:J.ce of Proposed ]lule XaJd..nq ("NPRII") on

.ove-ber 19, ltt3,3 abortly after OOngr•••ional adop~ion or the

cable Television Con8Gaer Protect.ion and Competition A~ of 1992

("1'92 Cable Act").' In the 1992 cabl. Aot, Oangr"••pecifi~...
cally ord.~.d t:he FCC t.o adopt rul.. to impl_nt the Act·. 1I\Ja't;

carry aDd rat:ran••1••ion eo_not provisions. InclUded Ulon~ 'the

8P4Icific actions the PCC was directed t:o unclar1:ake was • review

ot section 16.51 or the Commi••ion'. rule., which 11.t. ~e 100

larve8~ t.elevision aarketa and their 4••ignated ~iti.a.'

This ·~op 100 llarket. List" primarily afteats det:e:rainatian ot

ca,p,yright liability under cabl. ~.1.vi.1on·s ooapulsory license

bUt. also affects operation of the Co..issian·. t~ritori.l

exclusivity, syndioatad exClusivity, and network nondup11catlon

rules.

2 Raporl and O~.r at para9raph 50.

3 lfa1:!ce ot Proposed. RUle Kaking' (HM DOCket No. 92-259)
7 FCC Red 8055 (1"2). '

be od'itPiUb • 1L• No. 102-385, 1'92 U.S.C.C.A.N. (102 Stat. 1460) (to
c ed n various sections in 47 U.S.C.).

5
47 U.S.C.A. S 534(f) (19513).
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,
Xn the NPAM, the C~iSBiOft explained that the Section '6.51

l'!st, which vas codified. in 1972, bad been baced principally on

Arbitron'. 19'0 li.t of prime ti•• bou.ehold rankin,s.· Since

.any televi.ion ..rkets bave chan,ed since 1170, the RPRM re-

qu••t:e4 couent on 8uitable cri.t.~ia tor revisinv the list. 'lh.

NPRM set forth a DIlJIabar of 9eneral, 1n4ustJ:Y-wide qua.tions

re9ardinc; 'the lia't tor which the eo-is.ion requasted answer•• 7

The breadth of the questions indicated that the co_i••ion was

seekinq co...nt:. on a cOIIIpX'llhenaive approaCb to r."isin9

Section 76.51. In a ~oot:no~. to 'the NPRII, ~e C01Iai••ion speai~­

ioally indicated that, in 'the i.n~i. dUI:1ng t:he pendency of ~

11M Docket 92-251 zule_kinv, particular or Ad bAS Z'evisiozas to
.,j

the liat would " 1M"8 t:hroUCjh "individual l:Ul~in9 notio.....

and cited ane 8Udh pen4in9 inquiry.'

~ftC1eecl, atter rel.... ot the RRII, bUt before the

January 4, 1993 deadline t~ whIIittift9 comaenu in 11K Docket No.

92-259, the Co.-i••ian issued two DOre ••parat. notic.. propo.1nq

specif1Q chan9a._in Section 76.51'8 designations of ~e A~lanta,

Georqi.a 1IIar1cet and the Orlando-Daytona BeaCh-Jlelbourn.-coooa,

6 !lPD, ., pce Red at 80'0.

FoZ' exaaple, 'these general questions included

Should va expanes our list = inclUCSe all _Z"ket:a?
ShoUld we provide an annual. update of the top 100 .ar­
kets? Should we establish procedures to amend the li.~
perioclioall:r • • .? Alternat.ively, should ve lIOdify
individual market designations 1n. response to indiVidual
rulaaakin9 petitions?

NPRM, 7 FCC Red .~ 8060.

• KPRK, 7 DCC R~d at 80~O..... v n .. 27 ..



7043722b19
rlH i '_':::' _.

,;;:. .
--'-";'

4-

Florida urket. 9 loth of thea. notio.. 8peci.fied deadlines for

~ sUbai••1on of initial and ~eply commenta.

On Karch 29, 1"', the ceDi••ion issued its "port ancl

order in MIl Docket No. 92-259. '!'be docnment:, which included

ninety-nina clo.aly typed pIge8, 4..1t with an enorllous variety

of i ••ues and OOJlcarn. nacessary ~ impleaent ~. mandatory

aipal carria98 and ~et.ransm1••ion consan~ provision. of the 1"2

cable Act. on~. specific subject or Section ~a.51'a "Top 100

Karket List.," tile couts.ion relt:erated 'tba't. it had 5OU4jJht

c~nt on incluctry-w1d. reform ot the ~ion 76.51 list: "We

bad boped that in r ••ponse to the IAtteA c....n~er. would provide

u. with • Dechani_ for rev1aiD9 ce top 100 market. l1st, incluct-
~

1119 criteria for det.end1'lin9 when a ci'ty of li.cense should becoae

• de.ignated c~ity in a television ..~t.·ta The eo.ais­

aioft indicated 'that it bad not r-eeived 8ucpJestiona ror such

criteria and, baaed on t.b. wvenera11aed- ao=aents be~ore it,

decided. that a -..~orw overhaul of the Section '6.51 li.t, which

would have "si9Dif1cant implioations," waa no~ _andated by ~e

record."

, Notice Of Proposed aule Mk1nv (JIM Docket Ho. 92-30'), FCC
92-561, r.l...~ DeCeaber 31, 19.2 (propos1n; ~o ..-nd S 71.51 to
a44 elenront, J'lorida 'to orlando-Daytona Beach-Kelbourfte-coooa,
Florida ~.lev1.10n ..rket.); Rot-ice ot Proposed Rule llakinv (MM
Dooket No••2-215), 1 FCC Red 1111 (19'2) (proposing to aaend
S 76.51 'to .cId ao.., ceo~i. ~o Ai:.lan'ta, Caorv1a talevi.ioll
market). Both ot t:h... II'PM's ackn01l1edged 'the fact that revi810n
of Sec~ion '6.51 vas und~ consideration in ~. docket and no~
that this proceeclin9 was q01111' fOrwa~ "on a .eparat:. track.W
Notice (JIM Docket No. 92-.106), pee 92-561 at 1 n. 5; Notice
(MN Docket No. '2-295), 7 PCC Red .~ 85.1 n. 2 •

•0
Report and Order, at paragraph 49.

~. at paragraphs 49-50.
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The coa1uian stated that i~ would con.icler future revi­

81on. ~o the li.~ on an 14 hoc basis usinc; an expedit.ed

1"U1Maak1nq procedure. 11 Unc!er this approach, the Coll1ll1ssion

sa14 i~ would iaaue a noti.ce ot proposed ruleaaking basacl on a

peti~lon without first ••eking CORDaftt on the pe~ition i~self.

After review!IUJ the cOJII1Ients it rece1ved.-1n r ••ponse to such •

notice, the CODl••io~ stated 'tbat it. would add a new co_unity

'to • maJ:'ket de.i9Mtion it the ccatlents cl_onst:rated .oo_onali~y

between the propoee4 OO'IDIaun1oty to J:)e adeled • • • anel t:.he mark.~

as a whole. ,,1S

In addition, despite the .ore qenaral scope of t:he rule

chang•• 1:hat bad !MIen di.cussed 1D the RPRII and the 1fPRH'S
~

footnote in41catinv that ahang.. to apecitlc .arket:s would be

conBiClertM! in saparaee, incU,vi4ual prooeeclinV8, 'the c01Ull.8ion iD

'the Report. and OZ"Cler acted t.o modify three particul~ ..ruts

listed in section ".51. The coaai••ion ohangecS ~e Atlanta,

Georqia market to "A~l.nta-R01H," it renamed the Colu.bus, Ohio

market as "Col\111bUs-ch111icothe," and tot added Hew London, Con­

~ec~icu.t ~ tbe Hartford-New Haven-Hew Br1tain-Wa1:erl3ury, Con­

n.~icut. marke1:. 14

Of the 1:hr_ chanqes, only the At.lanta aoctification had "en

the sU1)ject ot a Notice ot Proposed ~ule Jfakinq in response to

whiCh ~. C~i..1on had received comment. from pa~i.. other

'2 14. at paraCJraph 50.

t1 lsi.

" U·
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t!aaA the proponent of the chanp." IVan 1ft that case, bowever,

the CoDisa1on deolined one cOJlllleJl~ar·. addi'ti.onal request ~o

inclwle Athens, Gear;1a in the ur)cet nama, explainintl that the

proposal had 1\01: bean the sUbject ot the NPRM in that particular

docJtat. 1'11e Coatssian ata1:ed that it would consider the Athena

request. if the proponent petit.loned to initiate a p~oc::eedin9 to

col18ider ·the 18aua. '6

By oontraat., the addition of Chillicothe to t:he Columbus

market. designation chanp was ucle without. any published not.ice

Dr public indiga~ion t~oa the Commi••ion that it was contemplat­

1nq the change. Without any suab indication, the coais51oft

\lnderstancS.ably received no oppositions or c~ts on t:he 14ei.

The only do~t in 'the record in JIM J:)Oeket No. 12-259 coneem­

iDi the Chillicothe 1\Od1fication vas a t.wo-page Z'~est for the

cbaftCJe that vaa filed by the amehdaent t. proponent, Triplett. and

Associate., Debtor-in-Poss••sion ("Tripl~t"), lioans•• ot

WWAT(TV) in Chillicothe, Ohl0. The two-page :request. incorporated

by reference tvo earlier and, by then, very stale filing., one of

which was alaoft five years old. (The other had "en in the

Comais.ion'. file. for eighteen months.) In a very brief attach­

.ent, Triplett 8upplied an extraely lIlini1llal, "bare bones" update

of a few of its earlier data. To the best that OBI can ascer­

tain, the eam.1.aion had never i.sued a public notice concernin;

14. at paragraph 50 n. 149.

15
In the Atlanta proceeding, five parties, including the

proponent ot the Chang8, filed caDent.. Given ita decision to
c:hanq. the Atlanta designation in t:.hi. docket., the COJIIJIission add8d
tbe Atl.n~ docket number to the oaption in this case.

16
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either of the•• earlier fil!n9s." Tbe Coam1••1on reported the

~ilinq Of' 'the Wo-page requ••t in a public notice of cO••eDt.

receive4 1n this docket; however, t:he notice listed only the

peti~ioner'8 name as one of .any tilers and, gava absolutely no

1nclication that the ooaenta souCJht a change in cles!qnation ot

~. C:olWlbua Jlarkat."

Sufflo1en~ notice and description of a proposed abanq. are

.ta~u~oryrequi.itesof the camai••ion's prooess.
"

As judicial

aut;b.or1-ties _va not4M!,

The a4.~~ of ftot:ice i •• C&"1~iaal startiDcJ
poiD~ which aft.eta 1:ba integrity of an
acbd.nlstrativa proceadJ.Dt. Ho~ice i. ...14
not only 'to 1aprove the caa11t:y at rulaaaJcinfJ
tbrOWlh expoaure of • propotaed rule to ooa­
-.not, !:N't alao 'to proyUe fairn••• ~o in~­

••ted parti.. aDd to enhance jUdicial review
J)y t:h8 devalopaent of • record 'through the
OOIIdaaftt:ary pJ:oo......

As dUlOna-cratecl here, adequate notice ia •••ential to

generat.. d.bat:.. and cr.ate a thorou9h recorct on wb1CSh • COUis­

sion cSec::lalon can »e ):»a••d. The RPRJI 1n t:his ca•• cannot be saiel

to have vivan t:.he parti.s notice tba~ ~he eo.al••ion was cons1d-

17 The only pUblic FCC ret..enoe to any earlier ~1~1np by
TJ:'1plet:t conc:erniD9 the Chl11ic~ cbaft98 appears in an obllcw:'e
footnote in a PUZ1:her Notice of ftOpOaed RUle Making 1n an entirely
difterent clOCke-t 'that had.

523 204 501.2006 284Furt <</Conf 0 >>BDC 
0.05 Tc 14.7525 0 0 et

 4
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erln9 c::bang.. in particular ;markets. In faat, t:o the COft"U"Y,

the lInK Aid .uch .pecifio obang•• would take place in separate

proceeding- and a~ leas~ two such proceedings were initiated

while the co_ent period. 1n this dock.~ was st.ill open. tnter­

es1:ecl parti•• bact no idea tbat 'the ea-t••ion was considering t:he

ad4it1cm or CIll11ico'the 'to t:he C011Dlbua d._ignatian. Aa a

result, it: r.oelv~ no oa.aan~. on the sUbject, and ita deci.ion

vas ~.e4 on information and d.~ in its files that va. as .\lcb

•• five years old and that had never directly been addressed in

~ froll ot.ber parti... ,..ced with a similar lack ot. notic.

eoncenainq the proposed A~*ft., Ceorvia ohaftge anc:l • lack of"

coauaen~8 explorift9 that subject, 'the canatasion chOC6 to defer
~

takiD9 action. Thera, the coai••ion had only 'the information

.w.l't~ecl in January l1J3 ~ the c:bange'8 proponent. %n t:ha case

ot cnillicothe, the ccmai••1on had 1... -- • .tale and unvett:ad

record -- but 'took the action anyway.

The tact 'that 'the Chillicothe proponent ~ook advantage ot

til. Comlission'. announa_ent of 1t:s generaliZed review of

sec~ion 75.51 and r ••ubmi~~.d its old oc.aen~s cannot be dae.ed

in anr way to .a~i.fy the agency'. obliqat1on to provi4e satis­

factory notice.· Specific and adequa~. notice .us~ ~ trom the

aCJeney it••lf. In a s1111lar context, 1:he Disuict Court of

Appeals roJ:' the D1atrict ot Columbia Cirouit has stated,

_either can we properly attri~te notice
to the o'ther appellants OD 'the basis of an
•••uaption that they would bave aonitored the
sub.i..ion of co_ents. -As a CJ8Deral rUle,
[an a9&ncy] _uat it••lf provide notice of a
!e9\llatozy propo.al. aavlnq tailed to do so,
~t cannot bootstrap notice rroa a commen~.
The APA does not require cc.menta to be en­
tered on a public docket. Thus, notice nec-
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....r11y~.t DOD. -- it at all -- fro. the
aGency."

C01IDDents trom one interested ~y whiall noticed a nexua to •

propoaal it had previously _4e do not JDake up ~or ~e aq8ftcy'e

failure ~o giv••ufficient DOCio•• D

TO coaply with its statutory r ..ponsiJ:)i11tle. and ensure

th.~ rule ...adaen~. are pr.a1••d Oft • we11-.upported record, i~

is essent:lal that the Ccaa1• .,ion r.-ove ~. 1DOclification of 'the

ColWlbus 1I&rket froa~ the change. adop1:ed 1ft JIll DOCket

92-259 and issue a Notice of Proposed Rule Makinq to explore the

quut.ion 01 a4d1ra9 Chl11ioot.he to the ColWIbUa market de.igna­

tion. Only with such action will ~e co.-i••ion act consistently

vith 1:t. .,'tat-.nt in 1:he RPM ift this docket that in41vidual =.

.ark~ ravisioDII would be handled tbrougb ••par.t.e Foceedinqs

and wial i tos decislon not to a44 Athens to the Atlanta market.

desi9JUltion based on the taet. 'tha~ the change hacS not be.m the

subject of a Notice of Propo.e4 RUleaaking.

Zt ~e co-ai••ion had given .4equa~e notioe ~hat it was

oontaplatinq adelinq Chillicothe to the Columbus deaignation,

it would have received .b~dant evidence demons~ratin9 that

Chillicothe i. indeed a separate and distinct ..rket tram

Columbus and that there is & clear lack of cOIUIOna11ty between

them. Adequate notice also would have procluced a record upon

which ~o evaluate .bethar WWATCTV)'. Claimed dire tinancial

21 American Federation ot Labor v. Donovan 757 F 24 330 340
(D.C. eire 1985' (citations oai~t.d'. ,. ,

2Z "The fact that so.. JcnowleCS,.able lUUlufacturers
responded,. is not relevant. ~er. po••1,l)ly not 80 JcnOWl8dq.abl;
also WUe ),nt~r.steclpersons within the •••nine; of 5 tJ. S •c. S 553. n
Wa9ner Eleatr1c Corp. v. Volpe, 46~ F24 at 1019 (3d eire 1972).
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etralte go. really 'the fault: of COIIIIi..ioft r89\Ua1:.ioft r.~.r than

the liOCl8••'. own ai_nagement and failure to FaeJraa the

station in a lIIaMltr that appe*ls to even its home-community

viewers.

AcaordiD91Y, OUtlet Broa4caatang, Inc. urves t:he co_ission

'to zoever.. ibl decision to UIeJId section '6.51 of ita I:Ula. to

chan98 t:h. ColmabuS .arJc.~ 4..iqnation froll "coluJII!:»us" to "Colum­

J:N.-Chil1ico~.· and requests 'th.~ the Ce-iss1on issue a Notice

or Propo884 ble HaJc:in9 so 0.1: iD'ter••tect parti....y COlDa8At

and the propo••l ••y be considered em • well-developed record.

Respectfully ~tted,

Kay 3, 1993

ot

Horaok, Talley, Pharr " Lowndes
301 aoutb Colle4Je au••t
e.harlot:.t., Barth carolina 28202
(704) J77-2500

It.. Attorneys
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I, Diane Wil.on, a secretary in the law offie.. of Horack, Talley,

Pban ~ Lownde., hereby o.rti~ that. true copies of 1:h. forttg'oing "Peti­

1:10n FOJ: tor ..cou14.ra~1on" were 4epo.l~ecl in t:he u.s. _11, po.1:av.

prepaid, addre•••d to the following this 3r4 daY,ot May, 1993:

ft8 JloftoZ'.~l. .7_. B. guello
Cbairaan
Ped..-l C~n1C&tiolUleOJUli••1on
1919 • street •••• - Room 802
WaahJ.nqt:on, n.c. 20554

Coaa1u1onu ~ew C. Barrett.
Pedaral COJIIIUnica'tions e..-ission
1'1' M street., •••• - Roam 8%1
Waabington, D.C. 20554

ee.-t.81o.ner Brvin I. Du99an
rederal ee-un1oationa ccmai••ion
111' K st.r••t, X.W. - RoOIl 832
Washin¢an, D.C. 2055<&

Roy ;r. S1:ewaZ't, B8qulre
.... JIeclla Bureau
!'Nez-ai coaaunloa~:i.on.Co_i.sian
.'~t • S~••t, X.W. • .00. 314
.ashJ.nqton, D.C. 20554

Alexandl:. Wilson, -.quire
Pedezoal ComaunicaUona Co_ieeion
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